
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

RECEIVED
THE ESTATEOF GERALD HESS, ) CLERICSOFFICE

Petitioner, JUL 192005
) STATE OF ILLINOIS

v. ) PCB 06 - ______ Pollution Control Board
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICEOF FILING

TO: JohnKim
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

PLEASE TAKE NOTICE that on July 19, 2005 filed with the Clerk of the Illinois
Pollution Control Board of the State of Illinois an original, executedcopy of a Petition for
Reviewof Illinois EnvironmentalProtectionAgencyDecision.

Dated: July 19, 2005

Respectfullysubmitted,

TheEstateof GeraldHess

By: __________

Oi~of Its Atto3~eys
Carolyn S. Hesse
Barnes& ThornburgLLP
OneNorth WackerDrive
Suite4400
Chicago,Illinois 60606
(312) 357-1313
281 139v1
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CERTIFICATE OF SERVICE

I, on oath state that I have served the attachedPetition for Review of Illinois

EnvironmentalProtectionAgencyDecisionby placingacopy in an envelopeaddressedto:
JohnKim
SpecialAssistantAttorneyGeneral
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

from OneNorth Wacker Drive, Suite 4400, Chicago,Illinois, beforethe hour of 5:00 p.m., on
this

19
th Day of July, 2005.

CarolynS.H se

IThis filing submitted on recycled paper asdefined in 35 III. Adm. Code 101.2021
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BEFORE THE POLLUTION CONTROL BOARD

OF THE STATE OF ILLINOIS P

THE ESTATEOF GERALD HESS, ) JUL 192005

Petitioner, SE%~’~ja~a

v. ) PCB06-~
(UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY DECISION

The Estateof Gerald Hess,by its attorney,CarolynS. Hesseof Barnes& Thornburg,

pursuantto the Illinois EnvironmentalProtectionAct, 415 ILCS 5/1 ci. seq. (the “Act”) and 35

Illinois Administrative Code Section 105.400et. seq.,herebyappealscertaindecisionsby the

Illinois EnvironmentalProtectionAgency(the “Agency”).

1. The Estate of Gerald Hess (the “Estate”) is the owner of underground

storagetanks(USTs) at a former gasolineservicestation locatedat 2977

State Route 4, Marine, Madison County, Illinois (the “Station”). The

USTsstoredgasoline.

2. LUST Incident Number 20040820 was obtained following a site

investigation. The site has also been assigned LPC #1190705011-

MadisonCounty.

3. On February 2, 2005, the Agency receiveda completeapplication for

paymentfor the period of June 1, 2004 to November 30, 2004. The

amountrequestedis $184,702.16.
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4. By letter dated June 15, 2005 (the “Letter”), the Agency applied the

deductibleamountof $10,000.00and approvedfor paymenttheamountof

$140,545.89.SeeExhibit A.

5. The Letter statesthat “This constitutesthe Agency’s final action with

regard to the aboveapplication(s)for payment.” The Letter also advises

theEstateof its right to appealthis final Agencydecision.

COUNT I

6. The Estatehereby incorporatesand reallegesthe allegationscontainedin

paragraphs1 through 5.

7. Accountingand teclmical deductionsare listed in AttachmentsA to the

letter. SeeExhibit A.

8. The Letter provides no additional information regarding why the

remainingdeductionsweremadeor thebasesfor thosedeductions.

9. The costsfor which Petitionerseeksreimbursementare reasonablecosts

andareconsistentwith previouslyapprovedamounts.

10. Petitioneris appealingtheAgency’sdecisionLetterdatedJune15, 2005.

Wherefore,The Estateof Gerald Hessrespectfullyrequeststhat the Board enter

an Order to requirethat theAgency reimbursethe full amountrequestedby Petitionerin

the February 2, 2005 reimbursementrequest,minus the $10,000 deductible,and for

Petitioner’sattorneys’feesandcostsin bringingthis appeal.

COUNT II

11. CW3M hereby incorporatesand reallegesthe allegationscontainedin

paragraphsI through 10.
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12. Section732.602 of the PetroleumUndergroundStorageTank regulations

providesthat “The Agency shall conducta review of any applicationfor

payment submitted pursuantto this Part.” See 35 Ill. Admin. Code

732.602(a).

13. Section 732.602 includesreview of applicationsfor payment of early

actionactivities. See35 111. Admin. Code732.602(b)(3).

14. The reimbursementrequestsubmittedby the Estate is for early action

activities.

15. Section732.602(e)providesthat:

Exceptasprovided in subsection(f) of this Section,if theAgency
fails to notify the owner or operatorof its final action on an
application for paymentwithin 120 days after the receipt of a
completeapplicationfor payment,theowneror operatormaydeem
theapplicationfor paymentapprovedby operationof law.

See35111.Admin. Code732.602(e).

16. Subpart(0 provides that the owner or operatormay waive the 120 day

time limit. Theestatehasnotwaivedthetime limit.

17. More than 120 dayshavepassedbetweenwhenthe Agency receivedthe

completeapplicationfor paymenton February2, 2005 and thedateof the

Agency’s final decisionon June15, 2005.

18. Thus, the Estate may deemthe application for payment approvedby

operationof law.
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Wherefore,the Estateof GeraldHessrespectfullyrequeststhat theBoardenteran

Order requiring the Agency to approve the full amount of the February 2, 2005

application for paymentminus the $10,000.00deductibleand for Petitioner’sattorneys’

feesandcostsin bringingthis appeal.

Respectfullysubmitted,

TheEstateof Gerald Hess

By: _____________

Oneof Its Att neys

CarolynS. Hesse,Esq.
Barnes& ThornburgLLP
OneNorthWackerDrive
Suite4400
Chicago,Illinois 60606
(312)357-1313
28100! vi
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTh GRANOAve~uee~s’,P.C. Box 19276, SPRIt~cFIELD, ILtINOIS 62794-0276, 217-782339?

JAMES R. THOMPSON CENTER. 100 WtsT RA,-~aOu’H,SUITE 11-300, C~1IcA00,IL 60601,31 2-Bi 4-6026

RoO R. BL.COIEVICII, GOVERNOR REr4EE C(PRLA,NO, DIRECTOR

217/782-6762

CERTTFTED MAIL#

JUN 15 2005 7004 2510 0001 5652 9280

The GeraldHessEstate
Attn Holly Turner, Attorney for Estate
do CW3M Company,inc.
P.O~Eox571
Carlinville, IL 62626

Re: - LPC #1 l90~050lI --MadisonCounty
Marine/Estateof GeraldHess
2977 State Route4
LUST lriciderttNo. 20040820
LUST FISCAL FILE

DearMs Turner:

The Illinois EnvironmentalProtectionAgencyhascompletedthe reviewof your applicationfor
payment from the UndergroundStorageTank Fundfor the above-referencedLUST incident
pursuant to Section 57.8(a) of the Illinois Environmental Protection Act (Act), and 35 UI. Mm.
Code732. SubpanF, This information is dated January 22, 2005 andwasreceivedby the
Agenc~,on February 2, 2005. The application for payment covers the period froni June I - 2004
to November 30. 2004. The amountrequested ks 5184,702.16.

The deductible ap~iountto he assessed on this claim is 310.000.00, which is being deducted from
Ibis payment. In addition to the deductible, therearecosts from this claim that are not being
paid. Listed in Attachment A are the costs that are not beingpaid and the reasonsthesecostsarc
not being paid.

On February2.2005, theAgencyreceived your completeapplicationfor payment for tins claim.
As a result of the Agencysreview of this application for payment~a voucher for $140,545.89
will be prepared for submission to the Comptrollers Office for payment as funds become
available based upon the date the Agency received your complete request for payment of this
application for payment. Subsequent applications for paymentthat have been/are submittedwill
be processed based upon the date complete subsequent application for payment requests are
received by theAgency. This constitutes the Agency’sflnal actionwith regardto the above
application(s) forpaymeut.
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Au undergroundstoragetank owneror operatormay appealthis final decisionto the rllinois
Pollution ControlBoard (Board)pursuantto Section57.8(i) and Section40 of the Act by filing a
petitionfor a hearingwithin 35 daysafter thedateof issuanceof the final decision. However,
the 35-dayperiod may beextendedfor a period of time not to exceed90 daysby wriflcn notice
from the owner or operatorand the Illinois EPA within the initial 35-dayappealpenod,ifthe
applicantwishesto receivea 90-dayextension,a written requestthat includesa statementof the
datethe final decisionwas received,alongwith a copy of this decision,musthe sentto the
Illinois EPA as soonaspossible.

For informationregardingthe filing of an appeal,pleasecontact:

Dorothy Ounn. Clerk
Illinois Pollution Control Board
Stateof Illinois Center
100 WestRandolph.Suite 11-500
Chicago,Illinois 60601
312/814-3620

For informationregardingthe filing of an extension,pleasccontact:

Illinois EnvironmentalProtectionAgency
Division of Legal Counsel
1021 North GrandAvenueEast
Springfield,Illinois 62794-9276

17/782-5 544

If you have any questions or require further assistance,pleasecontact?~ancvMoore of my
staffor Mmdv Weller of Harry Chappel’s staffat 217/782-6762.

DEO:NN:nie\052045

AttachmentA

PAGE 63
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E. Oakley,Manager
Claims Unit

Plaruting& ReportingSection
Bureau ofLand

cc: CW3M Company
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AttachmentA.
AccountingDeductions

Re: LPC #1190705011--MadisonCounty
Marine/EstateofGeraldHess
2977 StateRoute4
LUST IncidentNo. 20040820
LUST FiscalFile

Citationsin thisattachmentarefrom and the EnvironmentalProtectionAct (Act) and 35 Illinois

Administrative Code(35 III. Adrn. Code).

Item # DescriptionofDeductions

$397.88,deductionfor costswhich areunreasonableassubmitted. (Section
57.7(c)(4)(C)ofthe Act and 35 Ill. Adm. Code 732.606(hh))

The following deductionsarefrom the period July 1, 2004 to July 31, 2004:
a. Thereare30 quarterseligible for PerDiem (56300).
b. The handlingchargesassociatedwith thehotel bills areineligible ($10.80).

PAGE 04

The following deductionsarefrom theperiod August 1, 2004 to August31, 2004:
a. Thereare 101 quarterseligible for PerDiem ($252.00).
b. The HandlingChargesassociatedwith the hotel bills are ineligible ($34.23).
c. One quarterolPer Diem is being deductedfrom Martinsville Warehouseand

Logistics Invoice#935 for?. Rideout. Only 13 quartersare eligible, basedor~
the times worked,accordingto theDriver’sDaily Reports($7.00).

d. Onequarterof PerDiem is beingdeductedfrom Martinsville Warehouseand
Logistics Invoice#942 for?, Rideout, Only 6 quartersareeligible, basedon
the timesworked,accordingto the Driver’s Daily Reports($7.00).

e. Threequartersof PerDiem arebeing deductedfrom Martinsville Warehouse
andLogisticsInvoice #953 (onequartereachfor C. Ruder, P. Ruderand ED.

Gosnell). Only 15 quartersare eligible, basedon the timesworked, according
to the Driver’s Daily Reporis (521.00).

The following deductionis from the periodSeptember1, 2004to September30, 2004;
a. The Handling Chargesassociatedwith the hotel bills are ineligible ($2.85).

$38.53, deductionfor costsassociatedwith SiteInvestigation. Thesecosts are for
activities in excessof thosenecessaryto mccl theminimum requirementsofTitle XVI
oftbe Act (Section57.5(a) ofthe Act and 35 UI. Adrn. Code732.600(o)).

1.

2.

The following deductionis from the period September1, 2004 to September30, 2004;
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a, The Postagefor “IEPA SI Forms” is associatedwith Site Investigation,not
EarlyAction ($1.79).

The following deductionsare from the periodOctober1, 2004 to October31,2004:

a. TheCopiesfor “IEP,& SJP/Attachments”is not associatedwith Early Action
($33.90).

b. ThePostagefor ‘IEPA SI Plan” is not associatedwith Early Action (52.84).

3. 52.80,adjustmentin thehandlingchargesdueto the deduction(s)of ineligible costs
(Section57.8(fl of the Act and35 Ill. Adin. Code 732.607).

The following deductionis from theperiodAugust1, 2004 to August 31, 2004:
a. The HandlingChargesassociatedwith the deductionsfrom Maninsville

WarehouseandLogistics Invoices#935,#942 and #953 for PerDiem are
disallowed($2.57).

The following deductionis from the periodSeptember1,2004to September30, 2004:
a. TheHandling Chargeassociatedwith the deductionfor Postageis denied

(5.09).

The following deductionis from theperiodOctober1, 2004 to October31, 2004:
a. TheHandlingChargeassociatedwith the deductionfor Postageis denied

(5.14).

PAGE @5
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I.

AttachmentA
TechnicalDeductions

Re: LPC#ll90705011-~Madison County
Marine/Hess,GeraldEstateof
2977 State Route4
LUST Incident No. 20040820
LUST Fiscal File

Citationsin this attachmentare from and the EnvironmentalProtectionAct (Act) and35 Illinois
Administrative Code (35 lii. Adm. Code).

Item # Descriptionof Deductions

$1,120.00, deduction for costsassociated with theanalysisof laboratorysamplesfor
constituentsother thanapplicableindicatorcontaminantsor groundwaterobjectives
(35 Ill. Adm. Code732.606(r)). Thesecostsare foT activities in excessofthose
necessaryto meetthe minimum requirementsof Title XVI of the Act (Section57.5(a)
of the Act and35 III. Mm. Code732.506(o)).

$3,034.00,deductionfor coststhat appearto he associatedwith site in\’CstigatiOfl
activities, not early actionactivities, Thesecosts are for activities in excessof those
necessaryto meetthe minimum requirementsof Title XVI of the Act (Section57.5(a)
of the Act and35111. Adm, Code732.605(o)).

55.130.00,deduciion for coststhat lack supportingdocumentation(35 111. Adm. Code
732.606(gg)).Sincethereis no supportingdocumentationof costs,the Illinois EPA
cannotdeterminethat costswerenot usedfor activitiesin excessof thosenecessaryto
meetthe minimumrequirementsof Title XVI of the Act (Section57.5(a)of the Act
and 35 Ill. Adni. Codc732.606(o)).

The billitg packageindicateschargesfor “OperatorCAT Trackhoeor Backhoc.” The
billing packagealso includescosts for ‘Operator& CAT Trackhocor Bacl<hoe.” It
wasindicatedby CW3M Company,Inc. that the costs for “Operotor CAT Trackhoeor
Backhoe”werelessthan the costs for “Operator& CAT Trackhoeor l3ackhoe”
becausethe operatorwasnot operatingthe equipment. Therefore,it is unclearto the
Illinois EPA asto thepurposeofthe costs for ‘OperatorCAT Trackhoeor l3ackhoc”

if the equipmentis not being operated.

4. 522.300.25,deduction for costsdueto excessivePersonneland Equipmentcostsfor

earlyactionactivities (Section57.6(b)of the Act and 35 III. Adrn. Code732.606(o)).
In addition, thesecostsare unreasonableassubmitted(Section57.7(c)(4)(C) of the
Act and 35 III. Adm. Code 732.606(hh)).
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52.112.81,deductionfor costsassociatedwith Equipment,StockItems.matcHalsand
Expendableswhich are unreasonableas submitted. (Section57 .7(c )(4)(C) of the Act
and35lU. Mm. Code732.606QTh))

HAC~MW:mw\20O4US2OFisca)ArtachmentA.DOC ,


